UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
CHARLES WELLNER, :
Pl aintiff,
_ agai nst - : 3:99 CV 2070 (GLG)
: MEMORANDUM DECI S| ON
TOW OF WESTPORT and TOWN OF
WESTPORT POLI CE DEPARTMENT,
Def endant s. ;
______________________________ X

Plaintiff noves to reargue this Court’s granting of sunmmary
judgnent to the defendant. The defendant filed its notion for
summary judgnent in late April of this year. Wen no opposition
had been received by July 6, 2001, the notion was granted in the
absence of opposition. Plaintiff’s counsel states that he had
not opposed that noti on because he had ms-diaried the return
date. A mstake in diarying m ght account for a one nonth
m st ake but nore than two nonths passed here. However, since
def ense counsel has graciously agreed not to oppose the request
for re-argunent and to allow the notion to be considered on the
merits, we will proceed to consider the original notion with the
now subm tted opposition.

BACKGROUND

The follow ng facts are not in dispute:
1. The plaintiff was born on Decenber 14, 1942 in Bridgeport,

Connecti cut.



2. The plaintiff was enployed by the City of Norwal k Police
Departnent as a police officer fromJul. 22, 1976 until Jan. 6,
1993.

3. The plaintiff resigned fromenploynment with the Gty of
Norwal k Police Departnent on Jan. 6, 1993.

4. During his enploynent with the Norwal k Police Departnent, the
plaintiff sustained a back injury. He was ascribed a 21%
permanent partial disability by Dr. Polifroni, his treating

or t hopedi st.

5. The plaintiff was hired as a Traffic Agent by the Town of
West port Police Departnent in 1996.

6. On or about February of 1998, the plaintiff applied for the
position of Special Police Oficer with the Town of West port
Pol i ce Depart nent.

7. The Town of Westport Police Departnent enploys Traffic
Agents, Special Police Oficers, and Police Oficers. Cenerally,
the enpl oynent track follows the course of Traffic Agent to
Special Police Oficer to Police Oficer. An applicant nust work
for at least a year as a "traffic agent" before applying for a
position as a Special Police Oficer. (Special Police Oficers
work only part-tinme taking overtine jobs that regular police
officers reject.) Regular police officers are hired only from
the ranks of Special Police Oficers.

8. Plaintiff was extended a conditional offer subject to a

pol ygraph test, a psychol ogi cal exam nation, and a background
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check.

9. Detective Batten conducted the background check of the
plaintiff.

10. That background investigation reveal ed several all eged

i nci dents which Chief Chiarenzelli, chief of the Westport Police
Department, states that he found di sturbing, including
plaintiff’s lying to a superior officer, conpleting a fal se
application, sleeping on the job, snoking marijuana, and
undergoi ng a physical agility test at the Bridgeport Police
Department while under disability | eave at Norwal k Police

Depart nent .

11. After a conference with other enpl oyees of the Police
Department, Chief Chiarenzelli recommended not offering the
Special Police Oficer position to the plaintiff because of the
events reveal ed by the background investigation.

12. The only fact upon which the plaintiff bases his retaliation
claimis a discussion he had with Chief Chiarenzelli about the
plaintiff’s prior Comm ssion on Human Ri ghts and Qpportunities
("CHRO'") filings.

13. The plaintiff is physically qualified to performthe
functions and tasks of a Special Police Oficer.

14. Dr. Polifroni stated that the plaintiff could performthe
job duties of a Special Police Oficer.

15. The plaintiff has been certified as a police officer by the
Police Oficers Standards and Traini ng Council .
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16. After the plaintiff was not recommended for the position of
Special Police Oficer, he continued to work for a tine as a
Traffic Agent.

17. The plaintiff voluntarily requested a | eave of absence from
the Town of Westport in 1998 and was granted that | eave. The
plaintiff has not returned to work as a Traffic Agent since then.

DI SCUSSI ON

Plaintiff contends that the defendants have known of the
information they allegedly relied upon in rejecting his
application for enploynent as a Special Police officer since the
time he applied to be a traffic agent. It appears that the
def endants were aware of the problens the plaintiff had when he
was a police officer in Norwalk fromthe Cty of Norwal k
personnel files. Oher information clearly was not possessed
earlier, such as the defendants' know edge of plaintiff’s
di scrimnation conplaints filed against other police departnents.
Def endant s have annexed to their noving papers affidavits of the
ot her enpl oyees of the police departnent consulted by the Chief
as well as a score of pages of reports detailing the results of
the investigation perfornmed in 1998. No contention is made by
plaintiff that these docunents are not authentic. Wile
plaintiff contests the accuracy of some of the reports, the issue
is not whether they were correct but, rather, whether defendant

relied on themin not recommending plaintiff for the position.



Plaintiff clainms that, although he does not have a
disability which would significantly restrict his ability to
performas a police officer, the defendants believe that he has
such a disability. Plaintiff also clains that the defendants are
retaliating agai nst himbecause of the various clains he has
previously filed against other police departnments which refused
to enploy him Neither of these clains is persuasive.

1. Disability

The Americans with Disabilities Act ("ADA"), 42 U S.C. 88
12101-12213 (1995), defines disability as "a physical or nental
i npai rment that substantially limts one or nore of the major
life activities" of an individual. 42 U S C § 12102(2)(A). An
i ndi vidual is also considered disabled under the statute if he or
she has a record of having such an inpairnent or is so regarded.
42 U.S.C. § 12102(2)(B), (©. Plaintiff takes the curious
position that his back inpairnent would not prevent himfrom
perform ng the strenuous functions of a police officer but does
significantly inpair his ability to recreate and socialize. He
clainms that recreation and socializing are major life activities.
W w il readily concede that a back ailnment (one of the nost
common of human afflictions) can inpair certain recreational
activities (such as golf) and certain social activities (such as
sexual intercourse) but not prohibit them Recreation and

socializing are not considered nagjor |ife activities. See



Colwell v. Suffolk County Police Dep't, 158 F.3d 635, 642-43 (2d

Cr. 1998), cert. denied, 526 U.S. 1018 (1999). The inplenenting

regul ations define "major life activities" as "functions such as
caring for oneself, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing, |earning, and working." 29 C.F.R

8 1630.2(i) (2000); see also Sutton v. United Air Lines, Inc.,

527 U.S. 471, 480 (1999).

In addition, it does not appear that the defendants regarded
plaintiff's back problem as being disabling. They had received
medi cal docunentation and State approval of plaintiff's physical
qualifications. He was already perform ng satisfactorily as a
traffic agent and woul d have conti nued as such had he not
resigned. The evidence is overwhelmng that the decision not to
offer himthe position as a Special Police officer was due to the
adverse information obtai ned on the background check.! Reports
of lying to a superior officer, using illegal drugs, conpleting
fal se applications, and undergoing a physical agility test for
one city police departnent while on disability | eave from anot her
departnment do not comrend a person for appointnent to a job
requi ring high noral standards, such as a police officer.

Therefore, we find that the plaintiff has failed to nake out a

. The plaintiff maintains that these clainmed reasons could not be

genui ne since he was not advised of their significance until after he filed an
adm nistrative conplaint with the CHRO. By now, enployers have | earned that
if they disclose adverse facts concerni ng prospective enpl oyees, they will be
sued not only for enploynent discrimnation but also for defanmation

6



prima facie clai munder the ADA

2. Retaliation

Plaintiff maintains that the defendants retali ated agai nst
hi m because he had filed charges of enploynent discrimnation
agai nst other police departnents.2 The Police Chief acknow edged
concern over these matters since it could inpair his ability to
discipline the plaintiff because of fear of being sued by him
That raises an interesting and apparently novel question of |aw.
May a prospective enployer consider the litigious nature of an
enpl oynent applicant where sone of his earlier conplaints have
i nvol ved clains of enploynent discrimnation? It becones
particularly controversial where the applicant seeks to join an
organi zation requiring fairly strict disciplinary obedi ence.

We decline to decide that issue in a vacuum |In this case,
there were sufficient other grounds for not hiring the plaintiff
that the possible inpact of his earlier discrimnation conplaints
can not be considered a | egal cause of the adverse enpl oynent
action.

CONCLUSI ON

The plaintiff’s notion for reconsideration [Doc. #15] is
GRANTED. After considering the nerits of the Defendant's notion

for summary judgnent [Doc. #11], the Court adheres to its earlier

2 Plaintiff |ost some of these suits, including two against the Town

of Weston, and settled others.



granting of the notion.
The Cerk will enter judgnent for the defendant.
SO ORDERED.

Dat ed: August 8, 2001

Wat er bury, Conn.
/sl

GERARD L. GOETTEL
United States District Judge



